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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  29 

[  OST  Docket  No.  65;  Notice  No.  79-2 1  ]  . 

Nondiscrimination  on  the  Basis  of  Age 
in  Programs  and  Activities  Receiving 
or  Benefitting  From  Federal  Financial 
Assistance 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Department  of 
Transportation  (DOT)  proposes  specific 
regulations  to  carry  out  its 
responsibilities  under  the  Age 
Discrimination  Act  of  1975,  as  amended 
(“the  Act").  The  Act  prohibits 
discrimination  on  the  basis  of  age  in 
programs  and  activities  receiving 
federal  financial  assistance.  The  Act 
applies  to  persons  of  all  ages,  and 
permits  some  age  distinctions  meeting 
certain  specific  criteria  in  federally- 
assisted  programs.  The  Act  does  not 
apply  to  the  employment  practices  of 
any  employer.  These  proposed 
regulations  apply  to  programs  and 
activities  which  receive  federal  financial 
assistance  from  this  Department.  An 
Appendix  to  the  regulation  lists  all 
programs  and  activities  of  DOT  in  which 
age  distinctions  are  used. 
date:  comment  closing  date:  January 
21, 1980. 

ADDRESS:  Written  comments  should  be 
addressed  to:  Docket  Clerk,  Docket  No. 
65,  Office  of  General  Counsel  (C-50), 

U.S.  Department  of  Transportation, 
Washingon,  D.C.  20590 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Baldwin,  Office  of  Environment 
and  Safety  (P-20),  U.S.  Department  of 
Transportation,  Washington,  D.C.  20590. 
Telephone:  (202)  426-4388. 
SUPPLEMENTARY  INFORMATION: 
Background 

In  November  1975,  Congress  enacted 
the  Age  Discrimination  Act  (42  U.S.C. 
6101,  et  seq.)  as  part  of  the  Amendments 
to  the  Older  Americans  Act  (P.L.  94- 
135).  At  that  time,  the  express  purpose 
of  the  Act  was  to  prohibit  unreasonable 
discrimination  based  on  age  in  programs 
and  activities  receiving  federal  financial 
assistance,  including  the  State  and  Local 
Fiscal  Assistance  Act  of  1972.  The  Act 
also  permitted  federally  assisted 
programs  and  activities,  and  recipients 
of  federal  funds,  to  continue  to  use:  (1) 
some  age  distinctions,  and  (2) 
“reasonable  factors  other  than  age".  The 
Act  applied  to  persons  of  all  ages. 


Prior  to  the  enactment  of  any 
regulations,  the  Act  required  the 
Commission  on  Civil  Rights  to  conduct  a 
study  of  age  discrimination  in  federally 
funded  programs  and  activities.  The 
Commission  transmitted  its  study  to  the 
President  and  the  Congress  on  January 
10, 1978.  The  Commission  published  the 
second  part  of  its  study  in  January  1979. 
The  Act  also  required  each  affected 
federal  agency  to  respond  to  the 
Commission's  findings  and 
recommendations. 

After  the  receipt  of  the  report  of  the 
Commission  of  Civil  Rights  and  the 
federal  agency  responses  to  that  report, 
the  Congress  considered  amendments  to 
the  Age  Discrimination  Act  of  1975.  In 
October  1978,  Congress  amended  the 
Act  (P.L.  95-478).  Congress  struck  the 
word  “unreasonable"  from  the 
statement  of  purpose  clause,  so  that  the 
purpose  of  the  Act  is  to  prohibit 
discrimination  based  on  age  in  programs 
and  activities  receiving  federal  financial 
assistance.  However,  the  Congress 
retained  the  exceptions  to  the 
prohibition  against  age  discrimination. 
Thus,  the  Act  still  permits  the  use  of:  (1) 
some  age  distinctions,  and  (2) 
“reasonable  factors  other  than  age."  The 
Act  continues  to  apply  to  persons  of  all 
ages. 

According  to  the  language  of  the  Act, 
the  prohibition  against  age 
discrimination  will  become  effective 
when  regulations  are  issued  to  enforce  * 
the  Act.  The  Act  required  the  Secretary 
of  HEW  to  publish  proposed  and  then 
final  general  regulations.  HEW  issued 
proposed  general  regulations  on 
December  1, 1978,  and  final  regulations 
on  June  12, 1979.  The  HEW  regulations  ' 
set  standards  for  other  federal  agencies 
to  follow  in  the  development  of  agency 
specific  regulations.  The  Act  also 
requires  each  agency  which  provides 
federal  financial  assistance  to  issue 
proposed  and  then  final  specific 
regulations.  These  specific  regulations 
must  conform  to  the  HEW  general 
regulations,  and  must  be  submitted  for 
approval  to  the  Secretary  of  HEW. 

Rulemaking  History 

As  the  first  step  in  the  development  of 
agency  regulations  to  implement  the 
Act,  HEW  published  in  the  Federal 
Register  (43  FR  8756)  a  Notice  of  Intent 
(NOI)  to  issue  age  discrimination 
regulations  on  March  2, 1978.  Following 
publication  of  the  NOI,  HEW  created  an 
Interagency  Task  Force  on  Age 
Discrimiantion  to  coordinate 
development  of  HEW’s  government¬ 
wide  regulations,  and  to  assist  other 
agencies  in  developing  specific 
implementing  regulations.  DOT  has 


participated  in  all  meetings  of  the  Task 
Force  since  its  inception. 

On  December  1, 1978,  HEW  published 
in  the  Federal  Register  (43  FR  56428)  its 
proposed  government-wide  regulations 
on  age  discrimination.  Hearings  on  the 
NPRM  were  held  in  January  and 
February  of  1979.  The  final  HEW 
regulations,  reflecting  comments 
received  from  the  general  public  and 
other  agencies,  were  published  in  the 
Federal  Register  on  June  12, 1979  (44  FR 
33768).  The  HEW  rule  requires  each 
agency  that  provides  federal  financial 
assistance  to  issue  its  own  proposed 
rules  within  90  days  of  publication  of  the 
HEW  final  rule  (by  September  12, 1979). 
HEW  also  requires  that  each  agency 
submit  its  proposed  final  rule  to  HEW 
within  120  days  of  publication  of  the 
agency's  specific  proposed  rules. 

The  HEW  regulations  provide  for  each 
agency  which  publishes  age 
discrimination  regulations  to  conduct  its 
own  assessment  of  the  effectiveness  of 
its  age  discrimination  regulations  after 
they  have  been  in  effect  for  30  months, 
and  to  publish  the  report  in  the  Federal 
Register  for  comment.  HEW  will  also 
examine  implementation  of  the 
government-wide  age  discrimination 
guidance  after  30  months  time,  and  will 
amend  the  guidelines  as  necessary. 

Overview  of  the  Regulations 

The  following  paragraphs  summarize 
the  text  of  the  proposed  regulations.  The 
last  section  of  the  preamble  contains  a 
discussion  of  the  major  issues  which 
were  raised  in  the  development  of 
HEW’s  government-wide  regulations 
and  their  resolution,  and  the  relationship 
of  the  issues  to  the  programs  and 
activities  of  the  Department  of 
Transportation. 

Subpart  A — General. — Subpart  A  of 
the  proposed  regulations  explains  the 
purpose  of  the  Age  Discrimination  Act, 
the  purpose  of  these  age  discrimination 
regulations,  the  programs  and  activities 
covered  by  the  Act,  and  the  meaning  of 
important  terms. 

Subpart  A  specifies  that  the  Act 
applies  to  programs  and  activities 
receiving  federal  financial  assistance. 
The  Act  and  these  regulations  do  not 
apply  to  employment  practices,  except 
for  programs  funded  under  the  public 
service  employment  titles  of  the 
Comprehensive  Employment  and 
Training  Act  (CETA).  The  Age 
Discrimination  in  Employment  Act 
(ADEA),  which  is  administered  by  the 
Equal  Employment  Opportunity 
Commission  (EEOC),  continues  to  be  the 
federal  statute  that  prohibits 
employment  discrimination  for  persons 
between  the  ages  of  40  and  70. 
Individuals  in  this  age  range  who 
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experience  employment  discrimination, 
other  than  in  CETA  public  service 
employment  programs,  must  write  to  the 
EEOC  and  look  to  the  ADEA  for  relief, 
and  not  to  the  Age  Discrimination  Act  or 
these  regulations. 

HEW  indicated  during  the 
development  of  its  government-wide 
regulations  that  recipients  should  not  be 
burdened  with  additional  paperwork 
requirements  as  a  result  of  the  Act,  and 
therefore  has  not  required  in  its 
regulations  that  recipients  submit 
assurances  of  compliance  with  the  Act. 
These  DOT  regulations,  therefore,  do 
not  include  a  requirement  for  assurances 
in  their  grant  agreements.  However, 
even  without  an  assurance  of 
compliance,  the  legal  obligation  of  a 
recipient  to  comply  with  these 
regulations  remains  unchanged. 

Subpart  B — Standards  for 
Determining  Discriminatory 
Practices. — Subpart  B  of  these 
regulations  sets  out  the  rules  against  age 
discrimination  and  the  conditions  under 
which  the  statutory  exceptions  apply. 

The  rules  generally  provide  that  no 
person  in  the  United  States  shall,  on  the 
basis  of  age,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subjected  io  discrimination 
under,  any  program  or  activity  receiving 
DOT  financial  assistance. 

The  Act  contains  several  exceptions 
which  limit  the  general  prohibition 
against  age  discrimination.  Section 
304(b)(1)  of  the  Act  permits  the  use  of 
age  distinctions  which  are  necessary  to 
the  normal  operation  of  aerogram  or  to 
the  achievement  of  a  statutory  objective. 
It  also  permits  actions  which  are  based 
on  reasonable  factors  other  than  age. 
HEW’s  government-wide  regulations 
define  “normal  operation”  and 
"statutory  objective.”  These  definitions 
have  been  included  in  these  regulations 
in  §  29.17(a). 

HEW’s  regulations  also  establish  a 
four-part  test,  all  parts  of  which  must  be 
met  for  an  explicit  age  distinction  to 
satisfy  one  of  the  statutory  exceptions 
and  to  continue  in  use  in  a  federally 
assisted  program.  DOT  will  use  this 
four-part  test,  set  forth  in  §  29.17(b),  to 
scrutinize  age  distinctions  which  are 
imposed  in  the  administration  of  its 
federally  assisted  programs,  but  which 
are  not  explicitly  authorized  by  a 
federal,  state  or  local  state  or  ordinance 
adopted  by  an  elected,  general  purpose 
legislative  body. 

The  Act  also  permits  recipients  of 
federal  funds  to  take  actions  which  may 
have  the  indirect  effect  of  discriminating 
on  the  basis  of  age,  if  the  action  is  based 
on  “reasonable  factors  other  than  age.” 
The  action  may  be  taken  even  though  it 
has  a  disproportionate  effect  on  persons 


of  different  ages.  However,  HEW 
specifies  in  its  guidelines  that  the  factor 
other  than  age  must  bear  a  “direct  and 
substantial”  relationship  to  the 
program’s  normal  operation  or  to  the 
achievement  of  a  statutory  objective. 
This  provision  is  contained  in  $  29.17(c) 
of  these  regulations. 

DOT  does  not  have  the  authority  to 
change  the  definitions,  standards,  and 
basic  procedures  which  were  set  forth  in 
HEW’ 8  government-wide  regulations. 
Therefore  DOT  asks  reviewers  not 
comment  on  these  definitions, 
standards,  and  procedures  but  to  direct 
comments  to  other  substantive  issues 
and  to  questions  specific  to  the 
programs  and  activities  of  this 
Department. 

These  regulations  include,  in  f  29.19, 
HEW’s  provision  that  the  burden  of 
proof  of  compliance  with  the  Act  rest 
with  the  recipient  of  federal  financial 
assistance. 

Subpart  C— Specific  Responsibilities 
of  this  Department — The  HEW 
guidelines  require  all  agencies  to  take 
certain  actions  to  ensure  compliance 
with  the  Act.  Subpart  C  sets  forth  the 
five  steps  specified  by  HEW. 

Section  29.31  requires  the  Department 
to  review  its  existing  age  distinctions 
and  to  publish  the  results  of  this  review 
in  the  Federal  Register  within  12  months 
after  publication  of  the  final  DOT 
regulations.  The  report  must  indicate 
which  age  distinctions  meet  the 
requirements  of  the  Act  and  will  be 
continued  and  which  will  be  eliminated. 
New  age  distinctions  may  not  be 
imposed  by  the  Department  after  the 
effective  date  of  these  regulations, 
unless  they  are  adopted  by  regulation 
under  the  Administrative  Procedure  Act. 
One  year  after  the  effective  date  of 
these  regulations,  the  Department  may 
not  continue  an  existing  age  distinction 
unless  it  has  already  been  adopted  by 
regulation  or  it  is  thereafter  adopted  by 
regulation. 

Section  29.33  requires  the  Department 
to  cooperate  with  other  agencies  which 
grant  financial  assistance  to  a  DOT 
recipient,  in  assuring  compliance  with- 
the  Act  To  avoid  or  minimize 
conflicting  actions  by  different  federal 
agencies  which  deal  with  the  same 
recipient,  the  HEW  guidelines  permit  the 
Secretary  of  HEW  to  designate  one  of 
the  agencies  to  coordinate  all 
compliance  and  enforcement  activities 
for  that  recipient  or  class  of  recipients. 
Interagency  cooperation  may  extend  to 
all  compliance  and  enforcement 
activities  except  for  the  actual 
termination  of  funds  and  the  notification 
to  Congress  of  that  termination. 

The  Act  requires  each  agency  to 
report  annually  to  Congress,  through 


HEW,  on  its  progress  in  complying  with 
the  Act.  Section  29.35  provides  that  the 
Department  will  submit  such  reports  to 
HEW  by  December  31  of  each  year,  as 
required  by  the  HEW  guidelines, 
containing  the  information  specified  by 
HEW. 

The  HEW  regulations  are  intended  to 
permit  a  targeted  approach  to  data 
collection  and  analysis,  to  measure  and 
analyze  actual  progress  in  complying 
with  the  Act  while  minimizing  the 
burden  on  recipients.  The  Department 
will  use  data  on  complaints  and  will 
collect  other  data  directly  relevant  to 
particular  patterns  or  practices  of 
discrimination  revealed  by  complaints, 
compliance  reviews  or  other  compliance 
activities.  The  HEW  guidelines  permit 
each  agency  to  tailor  its  own  data 
collection  to  the  characteristics  of  its 
programs,  rather  than  establishing 
specific  reporting  requirements  for  each 
of  its  federally  assisted  programs. 

Section  29.37  specifies  actions  that  the 
Department  must  take,  in  accordance 
with  the  HEW  regulations,  in  order  to 
provide  information  to  recipients  to 
assist  them  in  understanding  their 
obligations  under  the  Act 

Section  29.39  requires  that  the 
Department  invite  public  comment  after 
30  months  time,  on  the  success  of  its 
regulation  in  implementing  the  Age 
Discrimination  Act,  and  publish  the 
results  of  that  review  in  the  Federal 
Register.  HEW  will  also  invite  comment 
on  the  effectiveness  of  its  government- 
wide  regulations  after  30  months,  and 
publish  the  results  in  the  Federal 
Register.  HEW  may  revise  its 
regulations  as  a  result  of  that  review, 
which  would  require  comparable 
revisions  to  these  regulations. 

Subpart  D — Responsibilities  of  DOT 
Recipients. — This  subpart  sets  out 
actions  required  of  recipients  of  DOT 
financial  assistance  to  ensure 
compliance  with  the  Act. 

Section  29.53  states  that  recipients 
have  primary  responsibility  to  ensure 
that  their  programs  and  activities  are  in 
compliance  with  the  Act  and  these 
regulations.  Section  29.55  requires 
recipients  to  give  notice  to  any 
subrecipients  of  their  responsibilties 
under  the  Act. 

The  major  obligation  of  recipients 
under  these  regulations  is  set  forth  in 
S  29.57.  Each  recipient  having  the 
equivalent  of  15  or  more  full-time 
employees  must  complete  a  written  self- 
evaluation  within  18  months  of  the 
effective  date  of  these  regulations, 
identifying  and  justifying  each  age 
distinction  it  imposes  in  its  federally- 
assisted  programs  and  activities. 
Following  self-evaluation,  recipients 
must  take  action  to  ensure  that  any 
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violations  identified  in  the  self-  _ 
evaluation  are  corrected.  HEW  intends 
the  self-evaluation  to  be  a  one-time 
requirement. 

HEW  does  not  require  in  its  general 
regulations  that  the  self-evaluation  be 
conducted  with  the  participation  cf  the 
interested  public;  for  example,  users  of 
the  recipient's  programs  or  activities,  or 
members  of  age-related  groups.  The 
Department  has  therefore  not  required 
public  participation  in  the  preparation  of 
its  recipients’s  self-evaluations.  We 
welcome  comments,  however,  on 
whether  public  participation  should  be 
an  element  of  this  requirement. 

The  general  HEW  regulations  require 
that  each  recipient’s  self-evaluation  be 
made  available  to  the  agency  and  the 
public  for  three  years  following  its 
completion,  but  do  not  require  that 
recipients  submit  the  self-evaluation  to 
the  grantor  agency  for  review. 
Accordingly,  this  Department  proposes 
not  to  require  recipients  to  submit  the 
self-evaluation  for  its  review.  The 
Department  intends,  however,  to  review 
the  self-evaluation  of  any  recipient 
alleged  to  have  violated  these 
regulations  within  the  three-year  period. 

Section  29.59  sets  forth  the 
requirement  that  recipients  generally 
make  available  information  the 
Department  might  request  in  order  to 
determine  the  recipient’s  compliance 
with  the  Act. 

Subpart  E— Investigation, 

Conciliation  and  Enforcement 
Procedures. — Subpart  E  of  the  proposed 
regulations  established  the  procedures 
the  Department  will  use  in  its 
investigation,  conciliation,  and 
enforcement  activities. 

Section  29.71  states  that  the 
Department  may  make  use  of  other 
agencies  or  organizations  in  order  to 
ensure  compliance  with  the  Act.  The 
Department  shall  make  every  effort  to 
ensure  compliance  with  the  Act  when  a 
compliance  review  indicates  a  violation. 

Section  29.73  authorizes  the 
Department  to  conduct  compliance 
reviews  of  recipients,  even  in  the 
absence  of  complaints. 

Section  29.75  sets  forth  the  specific 
procedures  to  be  followed  in  the 
handling  of  complaints  which  allege  age 
discrimination  in  a  program  or  activity 
receiving  DOT  financial  assistance. 
Complaints  may  be  filed  with  DOT  by 
an  individual  or  a  class  or  by  a  third 
party,  within  180  days  from  the  date  the 
alleged  violation  occurred,  unless  an 
extension  is  granted.  Section  29.75(b)(1) 
describes  the  information  that  must  be 
included  in  the  complaint. 

Paragraph  (c)  of  this  section  requires 
the  Department  to  return  to  the 
complainant  any  complaint  that  falls 


outside  the  scope  of  these  regulations. 
Although  the  HEW  regulations  do  not 
specify  a  time  period  in  which  this  must 
occur,  this  Department  proposes  a 
requirement  that  such  complaints  be 
returned  within  14  days,  in  order  that 
the  complainant  may  seek  other 
recourse  in  the  shortest  time  possible. 
Because  HEW  has  established  a 
maximum  time  period  of  60  days  for  the 
mediation  process,  and  because  the 
Department  anticipates  that  most 
complaints  received  will  be  from  elderly 
persons,  we  believe  that  all  efforts 
should  be  made  to  return  complaints 
outside  our  jurisdiction  to  the 
complainants  quickly.  Comments  on  the 
reasonableness  and  desirability  of  such 
a  time  limit  would  be  helpful. 

Procedures  for  the  resolution  of 
complaints  are  set  forth  in  §  29.77, 
which  describes  the  proposed  mediation 
process.  (A  detailed  discussion  of 
HEW's  decision  to  require  formal 
mediation  to  resolve  age  discrimination 
complaints  is  contained  in  the  next 
section,  “Critical  Issues.’’)  Section  29.77 
requires  that  complaints  which  fall 
under  jurisdiction  of  these  regulations 
.and  which  contain  sufficient  information 
be  forwarded  to  the  mediation  agency 
(which  HEW  has  designated  as  the 
Federal  Conciliation  and  Mediation 
Service).  The  Department  proposes  the 
same  14-day  deadline  for  forwarding 
such  complaints  as  set  forth  in  §  29.75, 
although  HEW  did  not  specify  such  a 
time  limit.  We  believe  that  the  time 
period  for  processing  of  complaints 
should  be  consistent,  whether 
complaints  are  forwarded  to  FMCS  or 
returned  to  the  complainant. 

The  mediation  process  shall  be  used 
for  a  period  of  up  to  60  days,  during 
which  time  the  parties  reach  a 
settlement,  or  the  mediator  determines, 
after  at  least  one  meeting  with  the 
parties,  that  a  settlement  is  not  possible. 
The  mediator  will  send  a  copy  of  any 
settlement  agreement  to  the  Department, 
or  will  notify  the  Department  that 
mediation  has  not  been  successful. 

When  mediation  ends  without  an 
agreement  between  the  parites,  the 
Department  will  begin  its  own  informal 
investigation,  as  described  in  §  29.79(a). 
Whenever  possible,  informal  fact  finding 
will  be  used  to  determine  whether  a 
violation  has  occurred.  In  the  event 
informal  investigation  does  not  lead  to 
resolution  of  a  complaint,  the 
Department  may  conduct  a  formal 
investigation,  as  provided  in  §  29.79(b). 
Section  29.79(b)  provides  that  in  such 
investigations  and  other  proceedings, 
complainants  may  request  that  their 
identity  be  kept  confidential,  unless 


such  confidentiality  is  likely  to  hinder 
the  investigation. 

Section  29.81  prohibits  recipients  from 
taking  any  retaliatory  measures  against 
persons  who  have  attempted  to  assert  a 
right  protected  by  these  regulations  or 
cooperated  in  the  investigation  of 
complaints.  > 

Section  29.83  describes  the  procedures 
the  Department  may  take  against 
recipients  found  to  be  in  violation  of 
these  regulations.  Enforcement 
measures  may  include  termination  of  the 
Department's  financial  assistance  of  a 
program  or  activity;  referral  to  the 
Department  of  justice;  and  referral  to 
another  federal,  state  or  local  agency 
which  may  obtain  compliance.  These 
enforcement  procedures  are  closely, 
modeled  on  those  incorporated  in  the 
HEW  regulations,  which  were  in  turn 
taken  from  the  procedural  provisions  for 
enforcing  Title  VI  of  the  Civil  Rights  Act 
of  1954. 

Section  29.85,  regarding  procedures 
for  hearings  on  proposed  terminations  of 
federal  financial  assistance,  is  also 
modeled  on  the  Title  VI  hearing 
procedures.  The  procedures  in  these 
regulations  are  modified  slightly  from 
the  Title  VI  procedures,  and  reflect 
changes  that  the  Department  made  in 
developing  hearing  procedures  for 
enforcement  of  its  regulations 
implement  section  504  of  the 
Rehabilitation  Act  of  1973. 

Section  29.87  describes  procedures  for 
reaching  final  determinations  by  the 
Secretary,  which  are  also  similar  to 
those  contained th  this  Department's 
section  504  regulations.  The  major 
change  from  the  Title  VI  procedures 
which  were  adopted  by  the  HEW 
regulation  is  that  the  “responsible 
Departmental  official”  oversees  the 
entire  investigation  and  enforcement 
effort,  while  final  authority  to  determine 
noncompliance  and  imposed 
administrative  sanctions  is  reserved  to 
the  Secretary.  These  procedures  also 
provide  that  an  administrative  law  judge 
make  a  recommended  decision,  upon 
which  the  responsible  Departmental 
official  and  applicant  or  recipient  may 
comment,  before  the  Secretary  makes 
the  final  decision.  The  Department 
believes  it  is  likely  that  any  matters  that 
are  unable  to  be  settled  informally  will 
be  sufficiently  important  and 
controversial  to  merit  direct  decision  by 
the  Secretary. 

Section  29.89  requires  that  recipients 
take  any  actions  necessary  to  overcome 
the  effects  of  proven  discrimination. 

This  language  is  required  by  the  HEW 
regulations. 

Section  29.91  gives  the  Department  the 
discretion  to  transfer  funds  designated 
for  a  particular  recipient  to  another 
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recipient  in  the  event  a  finding  of 
violation  results  in  a  termination  or 
withholding  of  funds.  The  alternate 
recipient  would  have  to  demonstrate 
that  it  is  able  to  comply  with  these 
regulations  and  that  it  can  achieve  the 
goals  of  the  program  for  which  the  funds 
were  originally  intended. 

Section  29.93  permits  a  complainant  to 
file  a  civil  action  if  his  or  her  complaint 
has  not  been  acted  upon  within  180  days 
of  submission  to  the  agency,  or  if  the 
Department  issues  a  finding  in  favor  of 
the  recipient.  This  section  requires  that 
the  Department,  in  such  cases,  notify  the 
complainant  that  he  or  she  may  bring  a 
civil  suit  in  a  district  court  in  which  the 
recipient  is  located  or  transacts 
business;  that  the  complainant  may 
demand  attorney’s  fees;  and  that  the 
complainant  mur*  notify  the  Secretary, 
the  Attorney  General,  and  the  recipient 
of  the  proposed  action.  The  Department 
must  notify  the  complainant  that  a  civil 
suit  may  not  be  filed  if  the  same  alleged 
violation  of  the  Act  by  the  same 
recipient  is  the  subject  of  a  pending 
action  in  any  court  of  the  United  States. 

Appendix 

The  appendix  to  these  regulations 
contains  a  list  of  the  age  distinctions 
used  in  DOT-assisted  programs  and 
activities. 

The  HEW  regulations  require  each 
agency  to  provide  such  an  appendix  as 
part  of  its  final  regulations,  but  do  not 
require  the  appendix  to  be  included  in 
each  agency’s  draft  regulations.  The 
Department  believes  that  the  public 
should  have  the  opportunity  to  review 
and  comment  on  these  distinctions,  and 
therefore  has  included  the  appendix  in 
these  draft  regulations. 

Critical  Issues 

Exceptions  to  the  Prohibition  Against 
Age  Discrimination. — In  enacting  the 
Age  Discrimination  Act,  Congress 
expressed  concern  that  some  programs 
and  activities  receiving  federal  financial 
assistance  may  be  discriminating 
against  persons  on  the  basis  of  age. 
There  were  indications,  confirmed  by 
the  findings  of  the  Civil  Rights 
Commission  Study,  that  some  age 
distinctions  which  denied  persons  over 
or  under  a  certain  age  access  to 
federally-assisted  programs  and 
activities  were  based  on  stereotypes 
and  misconceptions  about  the  abilities 
and  needs  of  persons  of  different  ages. 

Congress  recognized,  however,  that 
many  age  distinctions  are  rational  and 
necessary  in  many  activities;  for 
example,  compulsory  school  attendance 
requirements,  and  special  benefits  such 
as  reduced  fares  and  fees  for  elderly 
persons  and  children.  Congress  thus 


provided  in  the  Act  that  age  distinctions 
established  under  the  authority  of  ‘‘any 
law”,  and  which  are  necessary  to  a 
program's  normal  operation  or  statutory 
objectives,  were  not  to  be  prohibited. 
The  Act  also  permits  actions  which  are 
based  on  “reasonable  factors  other  than 
age”  which  have  the  effect  of  limiting 
participation  of  different  age  groups,  if 
those  factors  are  directly  related  to  the 
normal  operation  or  statutory  objective 
of  a  program.  Other  than  these  statutory 
exceptions,  however,  the  Act  and  its 
legislative  history  provide  little  guidance 
on  congressional  intent  regarding  which 
age  distinctions  are  permissible. 

There  was  extensive  comment  during 
development  of  the  HEW  regulations  on 
how  "any  law”  should  be  interpreted. 
HEW  had  proposed  a  number  of  options; 
that  the  definition  include  only  federal 
statutes;  federal  and  state  statutes; 
federal,  state  and  local  statutes;  and 
federal,  state,  and  local  statutes  and 
regulations.  Many  commentors  had 
recommended  that  “any  law”  be 
interpreted  to  mean  federal  statute  only, 
for  the  reason  that  any  other 
interpretation  would  seriously  weaken 
the  Act,  and  that  state  and  local 
legislative  bodies  would  exempt  many 
age  distinctions  from  coverage  of  the 
Act.  Many  other  commentors  had 
argued  that  states  should  be  permitted 
to  exercise  their  traditional  authority  in 
areas  such  as  establishing  minimum/ 
maximum  ages  for  school  attendance, 
but  that  extending  the  exemption  to 
local  statutes  would  result  in  the 
establishment  of  numerous  age 
distinctions  in  the  administration  of 
federally-assisted  programs. 

HEW  concluded,  however,  that  there 
is  no  clear  basis  for  limiting  the 
definition  of  "any  law"  to  federal 
statutes.  Congress  rejected  an 
amendment  to  the  Act  in  1978  that 
would  have  defined  “any  law”  to  mean 
federal  statute.  HEW  also  determined 
that  there  would  be  no  basis  for 
permitting  state  statutes  to  contain  age 
distinctions  if  local  statutes  were 
excluded  from  the  definition.  HEW 
concluded  that  no  case  has  been  made 
that  age  discrimination  occurs  as  a 
result  of  age  distinctions  in  state  and 
local  statutes,  and  that  beneficial  age 
distinctions  are  enacted  by  state  and 
local  legislative  bodies. 

There  was  little  support  for  including 
regulations  in  the  definition  of  "any 
law"  during  the  development  of  the 
HEW  guidance.  The  inclusion  of 
regulations  would  have  permitted 
administrators  of  federally  funded 
programs  to  impose  age  distinctions 
which  are  not  authorized  by  a  legislative 
body. 


HEW’s  regulations  therefore  define 
“any  law”  as  any  federal,  state  or  local 
statute  or  ordinance  enacted  by  an 
elected,  general  purpose  legislative 
body.  The  HEW  regulations  also  define 
the  other  conditions  under  which  age 
distinctions  not  established  under 
authority  of  law  are  permissible.  The 
DOT  regulations  adopt  these  exceptions. 

Applicability  of  the  Act  to  DOT 
Programs. — A  major  concern  of  this 
Department  during  the  development  of 
the  HEW  general  regulations  was  the 
possible  effect  of  the  HEW  rule  on 
programs  of  the  Department  which 
permit  recipients  to  set  special  fares  for 
different  age  groups.  In  developing  its 
regulations,  HEW  determined  that 
special  benefits,  such  as  reduced  fares 
for  children  and  elderly  persons  on 
public  transportation,  should  be 
continued.  This  provision  is  set  forth  in 
I  90.49(c)  of  the  HEW  regulations,  and 
§  2947(d)  of  these  regulations.  Under 
that  section,  recipients  may  provide 
special  benefits  to  various  age  groups, 
provided  that  they  do  not  result  in  the 
exclusion  of  other  eligible  persons  from 
the  recipient’s  general  program. 

The  special  benefits  provision 
resulted  from  HEW’s  belief  that 
Congress  did  not  intend  to  disturb  the 
practices  of  recipients  which  provide 
special  benefits  to  children  or  the 
elderly  in  programs  that  are  also 
available  to  a  wider  age  range  of  the 
population.  The  HEW  regulations  leave 
to  the  recipient  the  definition  of 
"children”  or  "elderly”  for  the  purpose 
of  receiving  a  special  benefit.  However, 
HEW  has  stated  that  it  does  not  intend 
this  provision  to  be  used  to  justify  a 
general  program  which  provides 
services  only  to  children  or  to  the 
elderly. 

The  programs  of  this  Department  that 
provide  such  special  benefits  are,  for  the 
most  part,  based  in  federal  statute. 
Section  5(m)  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(the  "UMT  Act”)  requires  that  recipients 
of  UMTA  financial  assistance  charge 
elderly  and  handicapped  persons  riding 
at  non-peak  hours  no  more  than  half  the 
fare  generally  charged  other  persons 
during  peak  hours.  The  statute  uses  the 
“term”  elderly  rather  than  a  specific  age. 
UMTA  guidelines  set  65  as  the  age  over 
which  benefits  must  be  conferred,  but 
allow  recipients  to  set  a  lower  age. 
(Some  operators  have  established  lower 
ages  for  the  half-fare  benefit,  or  permit 
the  elderly  and  handicapped  to  ride  at 
half  fare  at  all  hours.)  Because  the 
provision  for  this  benefit  has  a  statutory 
basis,  UMTA’8  action  would  appear  to 
be  exempt  from  coverage  of  the  Act,  and 
therefore  is  not  prohibited  by  these 
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regulations.  HEW  has  also  explicitly 
stated  in  its  general  regulations  that 
recipients  may  continue  to  allow  school 
children  to  travel  on  public  transit  at 
reduced  fares,  a  benefit  provided  in 
many  cities. 

Section  16(a)  of  the  UMT  Act  requires 
special  efforts  on  behalf  of  “elderly  and 
handicapped  persons.”  Again,  the  term 
elderly  is  not  defined.  Many  transit 
authorities  operate  special 
transportation  services  for  elderly  and 
handicapped  persons,  sometimes  in  the 
form  of  vans  that  provide  door-to-door 
transportation  service  for  these 
individuals  in  lieu  of  fixed-route  bus  or 
rail  service.  The  Department  believes 
that  this  statutorily-based  benefit  is  not 
prohibited  by  the  Act. 

Section  16(b)(2)  of  the  UMT  Act 
permits  UMTA  to  provide  grants  and 
loans  to  private  non-profit  organizations 
for  the  specific  purpose  of  assisting  them 
in  providing  transportation  services  fer 
elderly  and  handicapped  persons.  These 
organizations  may  use  UMTA  funds  to 
purchase  vehicles  such  as  vans  which 
provide  transportation  for  these 
individuals.  The  Department  believes 
that  such  recipients  may  continue  to  set 
age  requirements  for  participation  in  the 
program  since  this  serves  the  statutory 
objective  of  the  program.  Because  the 
16(b)(2)  program  does  not  also  serve  the 
general  public,  the  Department  believes 
that  the  exclusion  of  persons  of  other 
ages  from  the  special  service  does  not 
constitute  a  violation  of  these 
regulations. 

The  other  major  area  in  which  the 
Department  uses  age  distinctions  are  in 
the  grant  programs  of  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  Under  section  402  of  the 
Highway  Safety  Act  of  1966,  as 
amended,  NHTSA  provides  funds  to 
each  of  the  fifty  states  for  the  purpose  of 
improving  highway  safety.  States  funnel 
these  funds  to  cities,  counties,  and  state 
agencies,  including  motor  vehicle 
departments  which  administer  driver 
licensing  programs,  and  education 
agencies  which  authorize  driver  training 
programs  in  public  schools.  States 
generally  establish,  by  statute,  minimum 
age  requirements  for  driver  licensing, 
and  certain  re-testing  requirements  for 
persons  of  certain  ages.  Because  the  Act 
does  not  cover  age  distinctions 
authorized  by  state  statute,  such 
requirements  are  not  prohibited  by  these 
regulations. 

NHTSA  also  supports  various  training 
and  education  programs  not  based 
specifically  in  statute,  but  which  support 
the  statutory  goals  of  the  Highway 
Safety  Act.  Many  of  these  programs  are 
targeted  for  various  age  groups  based  on 
accident  statistics.  The  Department 


believes  that  targeting  accident- 
prevention  activities  to  such  groups 
(such  as  elementary  school  children) 
bears  a  necessary  relationship  to  the 
statutory  objective  of  the  Department's 
highway  safety  program,  and  therefore 
should  not  be  prohibited. 

There  is  one  other  grant  program  of 
the  Department  in  which  age 
distinctions  are  used.  Amtrak,  which 
receives  federal  financial  assistance 
from  the  Federal  Railroad 
Administration  (FRA),  imposes  several 
age  distinctions  in  the  area  of  fares  and 
ridership  requirements  in  the  operation 
of  passenger  rail  service.  Several 
distinctions  provide  fare  discounts  for 
families,  children,  or  senior  citizens,  and 
are  therefore  not  prohibited  by  these 
regulations.  Two  of  the  distinctions, 
however,  do  not  provide  benefits: 
Amtrak  requires  children  under  the  age 
of  8  to  be  accompanied  by  a  person  over 
the  age  of  12:  and  permits  passengers 
between  the  ages  of  8  and  12  to  travel 
alone  only  at  die  discretion  of  Amtrak. 
The  Department  would  be  interested  in 
comments  on  whether  these  distinctions 
would  meet  the  four-part  test,  set  forth 
in  §  29.17(b)  of  these  regulations, 
required  of  age  distinctions  that  are  not 
authorized  by  statute. 

Mediation 

These  regulations,  in  accordance  with 
the  HEW  general  regulations,  require 
that  complaints  of  age  discrimination  be 
subject  to  mediation  after  initial 
screening  by  the  Department. 
Participation  in  mediation  is  mandatory 
for  both  the  complainant  and  the 
recipient.  HEW  has  decided  to 
centralize  the  mediation  process  in  one 
government  agency,  the  Federal 
Mediation  and  Conciliation  Service 
(FMCS). 

There  was  considerable  controversy 
on  the  issue  of  mediation  during 
development  of  the  HEW  general 
regulations.  Some  commentors  thought  it 
was  inappropriate  to  introduce 
bargaining  into  the  civil  rights 
enforcement  process  and  to  impose  this 
new  and  different  step  in  the  complaint 
resolution  process.  There  was  concern 
that  the  requirement  would  be  confusing 
to  complainants  and  recipients. 

HEW  and  this  Department  believe 
that  the  mediation  process  is  an 
important  innovation  in  resolution  of 
age  discrimination  complaints. 
Mediation  is  an  effort  to  provide  faster 
and  more  creative  resolution  of 
complaints  through  informal  methods  of 
dispute  resolution.  Attempts  to  reach  a 
mediated  settlement  must  be  completed 
in  the  first  60  days  after  the  complaint  is 
received.  While  mediation  does 
represent  a  new  step  in  the  complaint 


resolution  process,  the  experience  in 
resolving  complaints  under  other  civil 
rights  statutes  has  been  that  the  60  days 
set  aside  for  mediation  will  not 
significantly  delay  the  enforcement 
process. 

HEW  provided  that  all  complaints  be 
mediated,  based  on  experience  that 
even  the  most  intransigent  parties  can 
arrive  at  a  mutually  satisfactory 
resolution  of  their  dispute.  Mediation 
does  not  necessarily  mean  that  the  two 
parties  must  meet  face  to  face;  each  may 
meet  separately  with  the  mediator. 

Since  the  mediated  settlement  must  be 
satisfactory  to  both  parties,  neither  the 
complainant  nor  the  recipient  is 
compelled  to  settle  the  complaint.  Since 
the  cost  of  the  mediator  will  be  paid  by 
the  federal  government,  the  financial 
burden  on  complainants  and  recipients 
will  be  minimal. 

The  HEW  regulations  provide  that  the 
management  of  the  mediation  process 
be  centralized  in  the  FMCS.  Although 
there  were  comments  critical  of  HEW’s 
decisions,  HEW  and  this  Department 
believe  that  the  benefits  to  be  realized 
by  centralizing  the  management  of  the 
mediation  process  are  substantial  and 
that  the  FMCS  is  the  appropriate  agency 
for  the  job.  The  use  of  a  single  agency  to 
manage  the  mediation  process  assures 
that  uniform  standards  will  be  used  in 
the  recruitment  and  training  of 
mediators,  that  consistent  procedures 
will  be  followed  during  mediation,  and 
there  can  be  a  comprehensive  and 
coherent  evaluation  of  the  process  as 
part  of  the  30-month  review  of  the 
effectiveness  of  both  HEW’s  and  this 
Department's  regulations. 

Regulatory  Evaluation 

It  has  been  determined  that  the 
following  proposed  regulations  are  not 
“significant”  under  the  Department's 
regulatory  procedures  and  policies.  A 
draft  Regulatory  Evaluation  has  been 
prepared  which  describes  the 
anticipated  costs  and  benefits  of  the 
proposed  rule.  A  copy  of  the  draft 
Regulatory  Evaluation  has  been  placed 
in  the  docket  for  this  rulemaking,  and  is 
available  for  public  inspection. 

Issued  at  Washington,  D.C.  October  16, 
1979. 

Neil  E.  Goldschmidt, 

Secretary  of  Transportation. 

The  Department  of  Transportation 
proposes  to  add  Part  29  of  Title  49  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 
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PART  29 — NONDISCRIMINATION  ON 
THE  BASIS  OF  AGE  IN  PROGRAMS 
AND  ACTIVITIES  RECEIVING 
FEDERAL  FINANCIAL  ASSISTANCE 

Subpart  A— General 

Sec. 

29.1  Purpose. 

29.3  Applicability. 

29.5  Definitions. 

Subpart  B— Standards  for  Determining 
Discriminatory  Practices 

29.11  Purpose  of  this  subpart 
29.13  Rules  against  age  discrimination. 

29.15  Coverage  of  the  Act. 

29.17  Exceptions  to  the  rules  against  age 
discrimination. 

29.19  Burden  of  proof. 

Subpart  C— Specific  Responsibilities  of 
This  Department 

29.31  Review  of  policies  and  administrative 
practices. 

29.33  Interagency  cooperation. 

29.35  Reports. 

29.37  Written  notice,  technical  assistance 
and  educational  materials. 

29.39  Review  of  regulations. 

Subpart  D— Responsibilities  of  DOT 
Recipients 

29.51  General  responsibilities. 

29.53  Notice  to  sub-recipients. 

29.55  Self-evaluation. 

29.57  Information  requirements. 

Subpart  E— Investigation,  Conciliation,  and 
Enforcement  Procedures 

29.71  General. 

29.73  Compliance  reviews. 

29.75  Complaints. 

29.77  Mediation. 

29.79  Investigation. 

29.81  Prohibition  against  intimidation  or 
retaliation. 

29.83  Compliance  procedure. 

29.85  Hearings. 

29.87  Decisions  and  notices. 

29.89  Remedial  action  by  recipients. 

29.91  Alternate  funds  disbursal  procedure. 
29.93  Exhaustion  of  administrative 
remedies. 

Appendix — Age  Distinctions  in  Programs  and 
Activities  Receiving  DOT  Financial 
Assistance. 

Authority:  Age  Discrimination  Act  of  1975. 
as  amended  (42  U.S.C.  6101  et  seq.)\  45  CFR 
Part  90. 

Subpart  A— General 
§  29.1  Purpose. 

The  purpose  of  these  regulations  is  to 
set  forth  DOT'S  policies  and  procedures 
under  the  Age  Discrimination  Act  of 
1975,  as  amended,  and  general 
regulations  promulgated  by  the 
Department  of  Health,  Education,  and 
Welfare  (45  CFR  90)  The  Act  and  Part  90 
prohibit  discrimination  on  the  basis  of 
age  in  programs  and  activities  receiving 
federal  financial  assistance.  The  Act 
and  Part  90  also  permit  federally- 
assisted  programs  and  activities,  and 


recipients  of  federal  funds,  to  continue 
to  use  certain  age  distinctions  and 
factors  other  than  age  which  meet  the 
requirements  of  the  Act  and  Part  90. 

§29.3  Applicability.  ' 

These  regulations  apply  to  each 
recipient  of  federal  financial  assistance 
from  the  Department  of  Transportation, 
and  to  each  program  or  activity 
operated  by  the  recipient  that  receives 
or  benefits  from  such  assistance. 

§  29.5  Definitions. 

As  used  in  these  regulations: 

“Act”  means  the  Age  Discrimination 
Act  of  1975,  as  amended  (Title  III  of  Pub. 
L  94-135). 

"Action”  means  any  act,  activity, 
policy,  rule,  standard,  or  method  of 
administration,  or  the  use  of  any  policy, 
rule,  standard  or  method  of 
administration. 

“Age”  means  how  old  a  person  is,  or 
the  number  of  elapsed  years  from  the 
date  of  a  person’s  birth. 

“Age  distinction”  means  any  action 
using  age  or  an  age-related  term. 

“Age-related  term”  means  a  word  or 
words  which  necessarily  implies  a 
particular  age  or  range  of  age  (for 
example,  "children,”  “adult,"  “elderly,” 
but  not  “student”). 

"Agency”  means  a  federal  department 
or  agency  that  is  empowered  to  extend 
federal  financial  assistance. 

“Applicant”  means  one  who  submits 
an  application,  request,  or  plan  to  be 
approved  by  the  Department  or  by  a 
primary  recipient  as  a  condition  to 
eligibility  for  federal  financial 
assistance. 

“Department"  means  the  Department 
of  Transportation. 

“Discrimination”  means  the  denial,  on 
the  basis  of  a  person’s  age,  of  the 
opportunity  to  participate  in  or  benefit 
from  any  program  or  activity  receiving 
federal  financial  assistance. 

“Federal  financial  assistance”  means 
any  grant,  entitlement,  loan,  cooperative 
agreement,  contract  (other  than  a 
procurement  contract  or  a  contract  of 
insurance  or  guaranty),  or  any  other 
arrangement  by  which  the  agency 
provides  or  otherwise  makes  available 
assistance  in  the  form  of: 

(a)  Funds; 

(b)  Services  of  federal  personnel;  or 

(c)  Real  or  personal  property  or  any 
interest  in  or  use  of  property,  including: 

(1)  Transfers  or  leases  of  property  for 
less  than  fair  market  value  or  for 
reduced  consideration;  and 

(2)  Proceeds  from  a  subsequent 
transfer  or  lease  of  property  if  the 
federal  share  of  its  fair  market  value  is 
not  returned  to  the  federal  government. 


“HEW”  means  the  Department  of 
Health,  Education,  and  Welfare. 

“HEW  guidelines”  means  the 
government-wide  regulations  on  age 
discrimination,  published  on  June  12, 
1979. 

“Recipient”  means  any  state  or  its 
political  subdivision,  any 
instrumentality  of  a  state  or  its  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
federal  financial  assistance  is  extended, 
directly  or  through  another  recipient. 
Recipient  includes  any  successor, 
assignee,  or  transferee,  but  excludes  the 
ultimate  beneficiary  of  the  assistance. 

“Secretary”  means  the  Secretary  of 
Transportation. 

“Sub-recipient”  means  any  of  the 
entities  in  the  definition  of  "recipient”  to 
which  a  recipient  extends  or  passes  on 
federal  financial  assistance.  A  sub¬ 
recipient  is  generally  regarded  as  a 
recipient  of  federal  financial  assistance 
and  has  all  the  duties  of  a  recipient  in 
these  regulations. 

“United  States”  means  the  fifty  states, 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
Wake  Island,  the  Canal  Zone,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Northern  Marianas,  and  the  territories 
and  possessions  of  the  United  States. 

Subpart  B — Standards  for  Determining 
Discriminatory  Practices 

§  29.1 1  Purpose  of  this  subpart. 

The  purpose  of  this  subpart  is  to  set 
forth  the  prohibitions  against  age 
discrimination  and  the  exceptions  to 
those  prohibitions. 

§  29.13  Rules  against  age  discrimination. 

The  rule  stated  in  this  section  are 
limited  by  the  exceptions  contained  in 
§  §  29.15  and  29.17  of  these  regulations. 

(a)  General  rule.  No  person  in  the 
United  States  shall,  on  the  basis  of  age, 
be  excluded  from  participation  in,  be 
denied,  the  beneifits  of,  or  be  subjected 
to  discrimination  under*  any  program  or 
activity  receiving  federal  financial 
assistance. 

(b)  Specific  rules.  A  recipient  may  not, 
in  any  program  or  activity  receiving 
financial  assistance  from  this 
Department,  directly  or  through 
contractual,  licensing,  or  other 
arrangements,  use  age  distinctions  or 
take  any  other  actions  which  have  the 
effect,  on  the  basis  of  age,  of: 

(1)  Excluding  individuals  from, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under, 
a  program  or  activity  receiving  federal 
financial  assistance  from  the 
Department;  or 
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(2)  Denying  or  limiting  individuals  in 
their  opportunity  to  participate  in  any 
program  or  activity  receiving  federal 
financial  assistance  from  this 
Department;  or 

(3)  Otherwise  limiting  persons  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
other  receiving  an  aid,  benefit,  or 
service. 

(c)  The  specific  forms  of  age 
discrimination  listed  in  paragraph  (b)  of 
this  section  do  not  necessarily  constitute 
a  complete  list. 

§  29.15  Coverage  of  the  Act 

(a)  The  Act  applies  to  an£  program  or 
activity  receiving  federal  financial 
assistance. 

(b)  The  Act  and  these  regulations  do 
not  apply  to: 

(1)  An  age  distinction  contained  in 
that  part  of  a  federal,  state,  or  local 
statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative  body  . 
which: 

(i)  Provides  any  benefits  or  assistance 
to  persons  on  the  basis  of  age;  or 

(ii)  Establishes  criteria  for 
participation  in  age-related  terms;  or 

(iii)  Describes  intended  beneficiaries 
or  target  groups  in  age-related  terms. 

.  (2)  Any  employment  practic  of  any 
employer,  employment  agency,  labor 
organization,  or  any  labor-management 
joint  apprenticeship  training  program, 
except  for  any  program  or  activity 
receiving  federal  financial  assistance  for 
public  service  employment  under  the 
Comprehenisve  Employment  and 
Training  act  of  1974  (CDTA).  The  Age 
Discrimination  in  Employment  Act, 
adminstered  by  the  Equal  Employment 
Opportunity  Commission,  protects 
persons  between  the  ages  of  40  and  70 
from  discrimination  in  most  phases  of 
employment. 

§  29.17  Exceptions  to  the  rules  against 
age  discrimination. 

(a)  A  recipient  is  permitted  to  use  age 
distinctions  or  take  actions  otherwise 
prohibited  by  §  29.13  which  have  the 
indirect  effect,  on  the  basis  of  age,  of 
excluding  individuals  from  benefits  or 
denying  or  limiting  their  opportunity  to 
participate  in  any  program  or  activity,  if 
the  distinction  or  other  action  is 
necessary  to  the  normal  operation  or  the 
achievement  of  any  statutory  objective 
of  the  program  or  activity. 

(1)  “Normal  operation”  means  the 
operation  of  a  program  or  activity 
without  significant  changes  that  would 
impair  its  ability  to  meet  its  objective. 

(2)  “Statutory  objective”  means  any 
purpose  of  a  program  or  activity 
expressly  stated  in  any  federal,  state,  or 
local  statute  or  ordinance  adopted  by  an 


elected,  general  purpose  legislative 
body. 

(b)  An  action  reasonably  takes  into 
account  age  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
a  statutory  objective,  if: 

(1)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics;  and 

(2)  The  other  characteristic(s)  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  program  or 
activity  to  continue,  or  to  achieve  any 
statutory  objective  of  the  program  or 
activity;  and 

(3)  The  other  characteristic(s)  can  be 
reasonably  measured  or  approximated 
by  the  use  of  age;  and  - 

(4)  The  other  characteristic(s)  are 
impractical  to  measure  directly  on  an 
individual  basis. 

(c)  A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  by  §  29.13 
which  is  based  on  a  factor  other  than 
age,  even  though  that  action  may  have  a 
disproportionate  effect  on  persons  of 
different  ages.  An  action  may  be  based 
on  a  factor  other  than  age  only  if  the 
factor  bears  a  direct  and  substantial 
relationship  to  the  normal  operation  or 
the  program  or  activity,  or  to  the 
achievement  of  its  statutory  objective. 

(d)  A  recipient  may  provide  special 
benefits  to  the  elderly  or  to  children  as 
part  of  a  program  serving  persons  of 
others  ages,  provided  it  does  not  have 
the  effect  of  excluding  otherwise  eligible 
persons  from  participation  in  the  overall 
program. 

§  29. 1 9  Burden  of  proof. 

The  burden  of  proving  that  an  age 
distinction  or  other  action  falls  with  the 
exceptions  outlined  in  §  29.17  is  on  the 
recipient  of  federal  financial  assistance. 

Subpart  C— Specific  Responsibilities 
of  This  Department 

§  29.31  Review  of  policies  and 
administrative  practices. 

(a)  The  Department  shall  conduct  a 
review  of  age  distinctions  it  imposes  on 
its  recipients  by  regulations,  policies, 
and  administrative  practices.  The 
purpose  of  this  review  is  to  identify  how 
age  distinctions  are  used  by  the 
Department  and  whether  those  age 
distinctons  are  permissible  under  the 
Act  and  the  HEW  guidelines. 

(b)  No  later  than  12  months  from  the 
date  of  publication  of  the  Department's 
final  regulations,  the  Department  shall 
publish,  for  publish  comment,  a  report  in 
the  Federal  Register  containing; 

(1)  The  results  of  the  review 
conducted  under  paragraph  (a)  of  this 
section; 


(2)  A  list  of  the  age  distinctions 
contained  in  regulations  that  are  to  be 
continued; 

(3)  The  justification  under  the 
requirements  of  the  Act  and  the  HEW 
guidelines  for  each  age  distinction  to  be 
continued; 

(4)  A  list  of  the  age  distinctions  not 
contained  in  regulations  but  which  will 
be  adopted  by  regulation  under  the 
Administrative  Procedure  Act  using  the 
notice  and  comment  procedures 
specified  in  5  U.S.C.  553;  and 

(5)  A  list  of  the  age  distinctions  to  be 
eliminated. 

(c)  Beginning  with  the  effective  date  of 
this  Department’s  final  regulations,  the 
Department  may  not  impose  a  new  age 
distinction  unless  the  age  distinction  is 
adopted  by  regulation  under  the 
Administrative  Procedure  Act  using  the 
notice  and  comment  procedures 
specified  in  5  U.S.C.  553. 

(d)  Beginning  12  months  after  the 
publication  of  this  Department's  final 
regulations,  the  Department  may  not 
continue  to  use  an  existing  age 
distinction,  unless  the  age  distinction 
has  already  been  adopted  by  regulation 
or  is  thereafter  adopted  by  regulation 
under  the  Administrative  Procedure  Act 
using  the  notice  and  comment 
procedures  specified  in  5  U.S.C.  553. 

§  29.33  Interagency  cooperation. 

The  Department  shall  cooperate  with 
other  federal  agencies  which  provide 
federal  financial  assistance  to  the  same 
recipient  or  class  of  recipients.  The 
Secretary  of  HEW  may  designate  one  of 
the  agencies  as  the  sole  agency  for  all 
compliance  and  enforcement  purposes 
with  respect  to  those  recipients,  except 
for  the  ordering  of  termination  of  funds 
and  the  notification  of  the  appropriate 
committees  of  Congress. 

§  29.35  Reports. 

The  Department  shall  submit  to  the 
Secretary  of  HEW  not  later  than 
December  31  of  each  year,  beginning  in 
1979,  a  report  which: 

(a)  Describes  in  detail  the  steps  taken 
during  the  preceding  fiscal  year  to  carry 
out  the  Act;  and 

(b)  Contains  data  on  the  frequency, 
type  and  resolution  of  complaints  and 
on  any  compliance  reviews,  sufficient  to 
permit  analysis  of  the  agency's  progress 
in  reducing  age  discrimination  in 
programs  receiving  federal  financial 
assistance  from  the  agency;  and 

(c)  Contains  data  directly  relevant  to 
the  extent  of  any  pattern  or  practice  of 
age  discrimination  which  the  agency  has 
identified  in  any  programs  receiving 
federal  financial  assistance  from  the 
agency;  and  to  progress  towards 
eliminating  it;  and 
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(d)  Contains  evaluative  or  interpretive 
information  which  the  Department 
determines  is  useful  in  analyzing  the 
Department's  progress  in  reducing  age 
discrimination  in  programs  receiving 
DOT  financial  assistance;  and 

(e)  Contains  other  data  as  requested 
by  the  Secretary  of  HEW. 

§  29.37  Written  notice,  technical 
assistance,  and  educational  materials. 

The  Department  shall: 

(a)  Provide  written  notice  to  each 
recipient  of  its  obligations  under  the 
Act.  The  notice  shall  include  a 
requirement  that  where  a  recipient 
initially  receiving  funds  makes  the  funds 
available  to  a  sub-recipient,  the 
recipient  must  notify  the  sub-recipient  of 
its  obligations  under  the  Act. 

(b)  Provide  technical  assistance, 
where  necessry,  to  recipients  to  aid 
them  in  complying  with  the  Act. 

(c)  Make  available  educational 
materials  setting  forth  the  rights  and 
obligations  of  beneficiaries  and 
recipients  under  the  Act. 

§  29.39  Review  of  regulations. 

(a)  Within  30  months  after  the 
effective  date  of  these  regulations,  the 
Department  shall  publish  in  the  Federal 
Register  a  notice  inviting  public 
comment  on  the  effectiveness  of  these 
regulations. 

(b)  The  Department  shall  assess  the 
comments  and  publish  the  results  of  the 
review  in  the  Federal  Register. 

Subpart  D— Responsibilities  of  DOT 
recipients 

§  29.51  General  responsibilities. 

Recipients  of  DOT  financial 
assistance  have  primary  responsibility 
to  ensure  that  their  programs  and 
activities  are  in  compliance  with  the  Act 
and  these  regulations. 

§  29.53  Notice  to  subrecipients. 

Where  a  recipient  passes  on  federal 
financial  assistance  from  DOT  to  sub¬ 
recipient  the  recipient  shall  provide  the 
sub-recipients  written  notice  of  their 
obligations  under  these  regulations. 

§  29.55  Self-evaluation. 

(a)  Each  recipient  (including  sub¬ 
recipients)  employing  the  equivalent  of 
15  or  more  full  time  employees  shall 
complete  a  written  self-evaluation  of  its 
compliance  under  the  Act  and  these 
regulations  within  18  months  of  the 
effective  date  of  these  regulations. 

(b)  Each  recipient  (including  sub- 
recipients)  in  its  self-evaluation  shall 
identify  and  justify  each  age  distinction 
it  imposes  in  its  programs  or  activities 
receiving  federal  finanacial  assistance 
from  the  Department. 


(c)  Each  recipient  (including  sub¬ 
recipients)  shall  take  corrective  action 
whenever  a  self-evaluation  indicates  a 
violation  of  these  regulations. 

(d)  Each  recipient  (including  sub¬ 
recipients)  shall  make  the  self- 
evaluation  available  on  request  to  the 
Department  and  to  the  public  for  a 
period  of  3  years  following  its 
completion. 

8  29.57  Information  requirements. 

Each  recipient  shall: 

'(a)  Make  available  upon  request  to 
the  Department  information  necessary 
to  determine  whether  the  recipient  is 
complying  with  these  regulations. 

(b)  Permit  reasonable  access  by  the 
Department  to  the  books,  records, 
accounts,  and  other  recipient  facilities 
and  source  of  information  to  the  extent 
necessary  to  determine  whether  a 
recipient  is  in  compliance  with  these 
regulations. 

Subpart  E— Investigation,  Conciliation, 
and  Enforcement  Procedures 

8  29.71  General. 

The  Department  has  responsibility  to 
attempt  to  secure  recipient  compliance 
with  the  Act  by  voluntary  means.  This 
may  include  the  use  of  the  services  of 
appropriate  federal,  state,  local  or 
private  organizations.  The  Department 
also  has  the  responsibility  to  enforce  the 
Act  when  a  recipient  fails  to  eliminate 
violations  of  the  Act. 

8  29.73  Compliance  reviews. 

(a)  The  Department  may  conduct 
compliance  reviews  and  pre-award 
reviews  of  recipients  that  will  permit  it 
to  investigate  and  correct  violations  of 
these  regulations.  The  Department  may 
conduct  these  reviews  even  in  the 
absence  of  a  complaint  against  a 
recipient.  The  review  may  be  as 
comprehensive  as  necessary  to 
determine  whether  a  violation  of  these 
regulations  has  occurred. 

(b)  If  a  compliance  review  or  pre¬ 
award  review  indicates  a  violation  of 
these  regulations,  the  Department  will 
attempt  to  achieve  voluntary 
compliance  with  the  Act.  If  voluntary 
compliance  cannot  be  achieved,  the 
Department  will  arrange  for 
enforcement  as  described  in  8  29.83. 

8  29.75  Complaints. 

(a)  Any  person,  individually  or  as  a 
member  of  a  class  or  on  behalf  of  others, 
may  file  a  complaint  with  the 
Department,  alleging  discrimination 
prohibited  by  these  regulations.  A 
complainant  shall  file  a  complaint 
within  180  days  from  the  date  of  the 
alleged  discrimination,  unless  the  time 


for  filing  is  extended  by  the  responsible 
Department  official  or  his/her  designee. 

(b)  The  Department  will  attempt  to 
facilitate  the  filing  of  complaints 
wherever  possible,  in  particular  by,  but 
not  limited  to,  taking  the  following 
measures: 

(1)  Accepting  as  a  sufficient 
complaint,  any  written  statement  which 
identifies  the  parties  involved,  describes 
generally  the  action  or  practice 
complained  of,  and  is  signed  by  the 
complainant. 

(2)  Freely  permitting  a  complainant  to 
add  information  to  the  complaint  to 
meet  the  requirements  of  a  sufficient 
complaint. 

(3)  Widely  disseminating  information 
regarding  the  obligations  of  recipients 
under  the  Act  and  these  regulations, 
including  a  complaint  form  that  a  person 
may  use  to  allege  violations  of  these 
regulations. 

(c)  Within  14  days  of  receiving  a 
complaint,  the  Department  will  return  to 
the  complainant  any  complaint  outside 
the  jurisdiction  of  these  regulations,  and 
will  state  the  reasons(s)  why  it  is 
outside  the  jurisdiction  of  these 
regulations. 

829.77  Mediation. 

(a)  Within  14  days  of  receipt  of  a 
complaint  by  the  responsible 
Departmental  official,  the  Department 
will  refer  to  a  mediation  agency 
designated  by  HEW,  all  complaints  that: 

(1)  Fall  within  the  jurisdiction  of  these 
regulations;  and 

(2)  Contain  all  information  necessary 
for  further  processing. 

(b)  Both  the  complainant  and  the 
recipient  shall  participate  in  the 
mediation  process  to  the  extent 
necessary  to  reach  an  agreement  or 
make  an  informed  judgment  that  an 
agreement  is  not  possible.  The 
Department  will  not  accept  a  judgment 
that  an  agreement  is  not  possible  unless 
the  judgment  is  made  after  at  least  one 
meeting  with  the  mediator. 

(c)  If  the  complainant  and  the 
recipient  reach  an  agreement,  the 
mediator  shall  prepare  a  written 
statement  of  the  agreement  and  have  the 
complainant  and  recipient  sign  it.  The 
mediator  shall  send  a  copy  of  the 
agreement  to  the  Department.  The 
Department  shall  take  no  further  action 
on  the  complaint  unless  the  complainant 
or  the  recipient  fails  to  comply  with  the 
agreement. 

(d)  The  mediator  shall  protect  the 
confidentiality  of  all  information 
obtained  in  the  course  of  the  mediation 
process.  No  mediator  shall  testify  in  any 
adjudicative  proceeding,  produce  any 
document,  or  otherwise  disclose  any 
information  obtained  in  the  course  of 
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the  mediation  process  without  prior 
approval  of  the  head  of  the  mediation 

agency. 

(e)  The  Department  will  use  the 
mediation  process  for  a  maximum  of  60 
days  after  receiving  a  complaint. 
Mediation  ends  if: 

(1)  60  days  elapses  from  the  time  the 
Department  receives  the  complaint;  or 

(2)  Prior  to  the  end  of  that  60  day 
period,  an  agreement  is  reached;  or 

(3)  Prior  to  the  end  of  that  60  day 
period,  the  mediator  determines  that  an 
agreement  cannot  be  reached. 

§  29.79  Investigation. 

(a)  Informal  investigation.  The 
Department  will  investigate  complaints 
that  are  unresolved  after  mediation  or 
are  reopened  because  of  a  violation  of  a 
mediation  agreement.  The  investigation 
may  include,  where  appropriate,  a 
review  of  the  pertinent  practices  and 
policies  of  a  recipient  or  applicant,  and 
the  circumstances  under  which  the 
possible  noncompliance  with  these 
regulations  occurred.  The  Department 
will  use  informal  fact  finding  methods, 
including  joint  or  separate  discussions 
with  the  complainant  and  recipient  or 
applicant  to  establish  the  facts,  and,  if 
possible,  settle  the  complaint  on  terms 
that  are  mutually  agreeable.  The 
Department  will  put  any  agreement  in 
writing  and  have  it  signed  by  the  parties 
and  an  authorized  official  of  the 
Department.  The  settlement  shall  not 
affect  the  operation  of  any  other 
enforcement  efforts  of  the  Department 
including  compliance  reviews  and  other 
individual  complaints  which  may 
involve  the  recipient.  The  settlement  is 
not  necessarily  a  finding  of 
discrimination  against  the  recipient. 

(b)  Formal  investigation.  If  the 
Department  cannot  resolve  the 
complaint  through  informal 
investigation,  it  will  begin  to  develop 
formal  findings  through  further 
investigation  of  the  complaint.  If  the 
investigation  indicates  a  violation  of 
these  regulations,  the  Department  tyill 
attempt  to  obtain  voluntary  compliance. 
If  the  Department  cannot  obtain 
voluntary  compliance,  it  will  begin 
enforcement  as  described  in  §  29.83. 

(c)  Confidentiality.  The  Department 
shall  keep  the  identity  of  complainants 
confidential,  at  their  election,  during  the 
conduct  of  any  investigation,  hearing  or 
proceeding  under  these  regulations. 
However,  when  such  confidentiality  is 
likely  to  hinder  the  investigation,  the 
complainant  will  be  advised  for  the 
purpose  of  waiving  the  privelege. 
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§  29.81  Prohibition  against  intimidation  or 
retaliation. 

A  recipient  may  not  engage  in  acts  of 
intimidation  or  retaliation  against  any 
person  who: 

(a)  Attempts  to  assert  a  right 
protected  by  these  regulations;  or 

(b)  Cooperates  in  any  mediation, 
investigation,  hearing,  or  other  part  of 
the  Department's  investigation, 
concilation,  and  enforcement 
procedures. 

§  29.83  Compliance  procedure. 

(a)  The  Department  may  enforce  these 
regulations  through: 

(1)  Termination  of  a  recipient's  federal 
financial  assistance  from  the 
.Department  under  the  program  or 
activity  involved  where  the  recipient 
has  violated  these  regulations.  The 
determination  of  a  recipient’s  violation 
may  be  made  only  after  a  hearing  on  the 
record  before  an  administrative  law 
judge.  Therefore,  cases  which  are  settled 
in  the  mediation  process,  or  prior  to  a 
hearing,  will  not  involve  termination  of 

a  recipient's  federal  financial  assistance 
from  the  Department. 

(2)  Any  other  means  authorized  by 
law  including  but  not  limited  to: 

(i)  Referral  to  the  Department  of 
Justice  for  proceedings  to  enforce  any 
rights  of  the  United  States  or  obligations 
under  these  regulations. 

(ii)  Use  of  any  requirement  of  or 
referral  to  any  federal,  state,  or  local 
government  agency  which  will  have  the 
effect  of  correcting  a  violation  of  the  Act 
or  these  regulations. 

(b)  The  Department  will  limit  any 
termination  under  §  29.83(a)(1)  to  the 
particular  recipient  and  particular 
program  found  to  be  in  violation  of  these 
regulations.  The  Department  will  not 
base  any  part  of  a  termination  on  a 
finding  with  respect  to  any  program  or 
activity  of  the  recipient  which  does  not 
receive  federal  financial  assistance  from 
the  Department. 

(c)  The  Department  will  take  no 
action  suspend,  terminate,  or  refuse  to 
grant  or  continue  federal  financial 
assistance  until: 

(1)  The  responsible  Departmental 
official  has  determined  that  voluntary 
compliance  cannot  be  obtained. 

(2)  The  responsible  Departmental 
official  has  notified  the  recipient  or 
applicant  of  its  failure  to  comply  with 
these  regulations,  and  of  the  proposed 
action. 

(3)  Thirty  days  have  elapsed  after  the 
responsible  Departmental  official  has 
sent  a  written  report  of  the 
circumstances  and  grounds  of  the  action 
to  the  committees  of  the  Congress 
having  legislative  jurisdiction  over  the 
federal  program  or  activity  involved. 
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The  Secretary  shall  file  a  report 
whenever  any  action  is  taken  under 
paragraph  (a)  of  this  section. 

(d)  The  responsible  Departmental 
official  may  defer  granting  new  federal 
financial  assistance  from  the 
Department  to  a  recipient  when 
termination  proceedings  under 
§  29.83(a)(1)  are  initiated. 

(1)  New  federal  financial  assistance 
from  the  Department  includes  all 
assistance  for  which  the  Department 
requires  an  application  or  approval, 
including  renewal  or  continuation  of 
existing  activities,  or  authorization  of 
new  activities,  during  the  deferral 
period.  New  federal  financial  assistance 
from  the  Department  does  not  include 
assistance  approved  prior  to  the 
beginning  of  termination  proceedings  or 
increases  in  funding  as  a  result  of 
changed  computation  of  formula 
awards. 

(2)  A  deferral  may  not  begin  until  the 
recipient  has  received  a  notice  of 
opportunity  for  a  hearing  under 

§  29.83(a)(1).  A  deferral  may  not 
continue  for  more  than  60  days  unless  a 
hearing  has  begun  within  that  time  or 
the  time  for  beginning  the  hearing  has 
been  extended  by  mutual  consent  of  the 
recipient  and  the  responsible 
Departmental  official.  A  deferral  may 
not  continue  for  more  than  30  days  after 
the  close  of  the  hearing  unless  the 
hearing  results  in  a  finding  against  the 
recipient  or  applicant. 

§  29.85  Hearings. 

(a)  Opportunity  for  hearing. 

Whenever  an  opportunity  for  a  hearing 
is  required  by  §  29.83(a)(1),  reasonable 
notice  is  given  by  the  responsible 
Departmental  official  by  registered  or 
certified  mail,  return  receipt  requests,  to 
the  affected  applicant  or  recipient.  This 
notice  advises  the  applicant  or  recipient 
of  the  action  proposed  to  be  taken,  the 
specific  provision  under  which  the 
proposed  action  is  to  be  taken,  and  the 
matters  of  fact  or  law  asserted  as  the 
basis  for  this  action,  and  either 

(1)  Fixes  a  date  not  less  than  20  days 
after  the  date  of  such  notice  within 
which  the  applicant  or  recipient  may 
request  a  hearing;  or 

(2)  Advises  the  applicant  or  recipient 
that  the  matter  in  question  has  been  set 
for  hearing  at  a  stated  place  and  time. 
The  time  and  place  shall  be  reasonable  ' 
and  subject  to  change  for  cause.  The 
complainant,  if  any,  also  is  advised  of 
the  time  and  place  of  the  hearing.  An 
applicant  or  recipient  may  waive  a 
hearing  and  submit  written  information 
and  argument  for  the  record.  The  failure 
of  an  applicant  or  recipient  to  request  a 
hearing  constitutes  a  waiver  of  the  right 
to  a  hearing  under  the  Act  and 
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§  29.83(a)(1),  and  consent  to  the  making 
of  a  decision  on  the  basis  of  such 
information  as  may  be  part  of  the 
record. 

(b)  If  the  applicant  or  recipient  waives 
its  opportunity  for  a  hearing,  the 
responsible  Departmental  official  shall 
notify  the  applicant  or  recipient  that  it 
has  the  opportunity  to  submit  written 
information  and  argument  for  the  record. 
The  responsible  Departmental  official 
may  also  place  written  information  and 
argument  into  the  record. 

(c)  Time  and  place  of  hearing. 
Hearings  are  held  at  the  office  of  the 
Department  in  Washington,  D.C.,  at  a 
time  fixed  by  the  responsible 
Departmental  official  unless  he/she 
determines  that  the  convenience  of  the 
applicant  or  recipient  or  of  the 
Department  requires  that  another  place 
be  selected.  Hearings  are  held  before  an 
administrative  law  judge  designated  in 
accordance  with  5  U.S.C.  3105  and  3344 
(section  11  of  the  Administrative 
Procedure  Act). 

(d)  Right  to  counsel  In  all  proceedings 
under  this  section,  the  applicant  or 
recipient  and  the  responsible 
Departmental  official  have  the  right  to 
be  represented  by  counsel. 

(e)  Consolidated  or  joint  hearings.  In 
cases  in  which  the  same  or  related  facts 
are  asserted  to  constitute 
noncompliance  with  these  regulations 
with  respect  to  two  or  more  programs  to 
which  these  regulations  apply,  or 
noncompliance  with  these  regulations 
and  the  regulations  of  one  or  more  other 
federal  departments  or  agencies  issued 
under  the  Act,  the  responsible 
Departmental  official  may,  in  agreement 
with  such  other  departments  or 
agencies,  where  applicable,  provide  for 
consolidated  or  joint  hearings.  Final 
decisions  in  such  cases,  insofar  as  these 
regulations  are  concerned,  are  made  in 
accordance  with  §  29.87. 

§  29.87  Decisions  and  notices. 

(a)  Decisions  by  administrative  law 
judge.  After  the  hearing,  the 
administrative  law  judge  certifies  the 
entire  record  including  his/her 
recommended  findings  and  proposed 
decisions  to  the  Secretary  for  a  final 
decision.  A  copy  of  the  certification  is 
mailed  to  the  applicant  or  recipient  and 
to  the  complainant,  if  any.  The 
responsible  Departmental  official  and 
the  applicant  or  recipient  may  submit 
written  arguments  to  the  Secretary 
concerning  the  Administrative  law 
judge's  recommended  findings  and 
proposed  decision. 

(b)  Final  decision  by  the  Secretary. 
When  the  record  is  certified  to  the 
Secretary  by  the  administrative  law 
judge,  the  Secretary  reviews  the  record 


and  accepts,  rejects,  or  modifies  the 
administrative  law  judge's 
recommended  findings  and  proposed 
decision,  stating  the  reasons  therefor. 

(c)  Decision  if  hearing  is  waived. 
Whenever  a  hearing  pursuant  to 

9  29.83(a)(1)  is  waived  the  Secretary 
makes  his/her  final  decision  on  the  ' 
record  stating  the  reasons  therefor. 

(d)  Rulings  required.  Each  decision  of 
the  administrative  law  judge  or  the 
Secretary  contains  a  ruling  on  each 
finding  or  conclusion  presented  and 
specifies  any  failures  to  comply  with 
these  regulations. 

(e)  Content  of  orders.  The  final 
decision  may  provide  for  suspension  or 
termination,  or  refusal  to  grant  or 
continue  federal  financial  assistance,  in 
whole  or  in  part,  under  the  program 
involved.  The  decision  may  contain  such 
terms,  conditions,  and  other  provisions 
as  are  consistent  with  and  will 
effectuate  the  purposes  of  the  Act  and 
these  regulations  including  provisions 
designed  to  assure  that  no  federal 
financial  assistance  will  thereafter  be 
extended  unless  and  until  the  recipient 
corrects  its  noncompliance  and  satisfies 
the  Secretary  that  it  will  fully  comply 
with  these  regulations. 

(f)  Subsequent  proceedings.  (1)  An 
applicant  or  recipient  adversely  affected 
by  an  order  issued  under  paragraph  (e) 
of  this  section  is  restored  to  full 
eligibility  to  receive  federal  financial 
assistance  if  it  satisfies  the  terms  and 
conditions  of  that  order  or  if  it  brings 
itself  into  compliance  with  these 
regulations  and  provides  reasonable 
assurance  that  it  will  fully  comply  with 
these  regulations. 

(2)  Any  applicant  or  recipient 
adversely  affected  by  an  order  entered 
pursuant  to  paragraph  (e)  of  this  section 
may,  at  any  time,  request  the 
responsible  Departmental  official  to 
restore  its  eligibility,  to  receive  federal 
financial  assistance.  Any  request  must 
be  supported  by  information  showing 
that  the  applicant  or  recipient  has  met 
the  requirements  of  subparagraph  (1)  of 
this  paragraph.  If  the  responsible 
Departmental  official  determines  that 
those  requirements  have  been  satisfied 
he/she  may  restore  such  eligibility, 
subject  to  the  approval  of  the  Secretary. 

(3)  If  the  responsible  Departmental 
official  denies  any  such  request,  the 
applicant  or  recipient  may  submit  a 
request  in  writing,  for  a  hearing 
specifying  why  it  believes  the 
responsible  Departmental  official  should 
restore  it  to  full  eligibility.  It  is 
thereupon  given  a  prompt  hearing,  with 
a  decision  on  the  record.  The  applicant 
or  recipient  is  restored  to  eligibility  if  it 
demonstrates  to  the  satisfaction  of  the 
Secretary  at  the  hearing  that  it  satisfies 


the  requirements  of  paragraph  (f)(1)  of 
this  section. 

(4)  The  hearing  procedures  of  $  29.85 
(b)  and  (c)  and  paragraphs  (a)— (d)  of  this 
section  apply  to  hearings  held  under 
subparagraph  (3)  of  this  paragraph. 

(5)  While  proceedings  under  this 
paragraph  are  pending,  the  sanctions 
imposed  by  the  order  issued  under 
paragraph  (e)  of  this  section  shall 
remain  in  effect. 

9  29. 89  Remedial  action  by  recipients. 

Where  the  responsible  Departmental 
official  finds  a  recipient  has 
discriminated  on  the  basis  of  age,  the 
recipient  shall  take  any  remedial  action 
that  the  Secretary  may  require  to 
overcome  the  effects  of  discrimination. 

If  another  recipient  exercises  control 
over  the  recipient  that  has 
discriminated,  the  responsible 
Departmental  official  may  require  both 
recipients  to  take  remedial  action. 

9  29.91  Alternate  funds  disbursal 
procedure. 

(a)  When  the  Department  withholds 
funds  from  a  recipient  under  these 
regulations,  the  responsible 
Departmental  official  may  disburse  the 
withheld  funds  directly  to  an  alternate 
recipient.  That  alternate  recipient  may 
be  any  public  or  non-profit  organization 
or  agency,  or  state  or  political 
subdivision  of  the  state. 

(b)  The  responsible  Departmental 
official  will  require  any  alternate 
recipient  to  demonstrate: 

(1)  The  ability  to  comply  with  these 
regulations;  and 

(2)  The  ability  to  achieve  the  goals  of 
the  federal  statute  authorizing  the 
program  or  activity. 

9  29.93  Exhaustion  of  administrative 
remedies. 

(a)  A  complainant  may  file  a  civil 
action  following  the  exhaustion  of 
administrative  remedies  under  the  Act. 
Administrative  remedies  are  exhausted 
if: 

(1)  180  days  have  elapsed  since  the 
complainant  filed  the  complaint,  and  the 
Department  has  made  no  finding  with 
regard  to  the  complaint;  or 

(2)  The  Department  issues  any  finding 
in  favor  of  the  recipient. 

(b)  If  the  Department  fails  to  make  a 
finding  within  180  days  as  described  in 
paragraph  (a)(1)  of  this  section,  or  issues 
a  finding  in  favor  of  the  recipient  as 
described  in  paragraph  (a)(2)  of  this 
section,  the  Department  will: 

(1)  Promptly  advise  the  complainant 
of  this  fact; 

(2)  Advise  the  complainant  of  his  or 
her  right  to  bring  a  civil  action  for 
injunctive  relief  that  will  effect  the 
purposes  of  these  regulations;  and 
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(3)  Inform  the  complainant: 

(i)  That  the  complainant  may  bring  a 
civil  action  only  in  a  United  States 
district  court  for  the  district  in  which  the 
recipient  is  located  or  transacts 
business: 

(iii)  That  a  complainant  prevailing  in  a 
civil  action  has  the  right  to  be  awarded 
the  costs  of  the  action,  including 
reasonable  attorney's  fees,  but  that  the 


complainant  must  demand  these  costs  in 
the  complaint; 

(iii)  That  before  commencing  the 
action  the  complainant  shall  give  30 
days  notice  by  registered  mail  to  the 
Secretary,  the  Attorney  General  of  the 
United  States,  and  the  recipient; 

(iv)  That  the  notice  must  state:  the 
alleged  violation  of  the  Act;  the  relief 
requested;  the  court  in  which  the 


complainant  is  bringing  the  action;  and, 
whether  or  not  attorney’s  fees  are 
demanded  in  the  event  the  complainant 
prevails;  and 

(v)  That  the  complainant  may  not 
bring  an  action  if  the  same  alleged 
violation  of  the  Act  by  the  same 
recipient  is  the  subject  of  a  pending 
action  in  any  court  of  the  United  States. 


Appendix.— Age  Distinctions  in  Programs  and  Activities  Receiving  DOT  Financial  Assistance 


Common  name  of  program 


Statutory  basis 


Other  basis 


Age  distinction 


Urban  mass  transit  programs .  Section  19  of  the  Urban  Mass  Tranportation  Act  of  _ 

1964.  as  amended  (49  U.S.C.  1601.  el  seq.\ 
(UMT  Act). 

“Hall-fare  program" .........................  Section  5(m)  of  the  UMT  Act - -  ... 


Specs'  efforts . . .  Section  16(a)  of  the  UMT  Act - 


16(b)(2)  program... .  Section  16(b)(2)  of  the  UMT  Act . . . . — ......... 

State  and  Community  Highway  Section  402  of  the  Highway  Safety  Act  of  1966,  as  - _ .. _ ...... 

Safety  Program.  amended  (P.L.  69-564);  state  statutes. 

Fede-a-aid  highway  program .  Section  165(b)  of  the  Federal-Aid  Highway  Act  of  _ ..... _ ... 

1973.  as  amended  (P.L.  93-87;  23  U.S.C.  103) 

Rail  passenger  service  (Amtrak) ....  None  for  age  distinction.... _ ... _ ......................  Administratively  imposed. 


General  prohibition  against  discrimination  on  the  basis  of  age  in 
UMTA-assisted  programs. 

Recipients  may  not  charge  elderly  persons  during  non-peak  hours 
more  than  half  the  fare  generally  charged  other  persons  at  peak 
horn. 

Recipients  must  take  special  efforts  in  the  planning,  design  and  oper¬ 
ation  of  mass  transit  facilities  and  services  so  that  they  are  usable 
by  the  elderly  (and  handicapped).  Transit  operators  may  operate 
specialized  services  exclusively  for  the  elderly  to  comply  with  this 
requirement. 

Provides  capital  assistance  to  private,  non-profit  organizations  to  pro¬ 
vide  transportation  for  the  elderfy  (and  handicapped).  Some  recipi¬ 
ents  of  funds  under  this  program  serve  only  an  elderly  clientele. 

States  and  localities  establish  age  limits  for  participation  in  driver 
training  and  safety  education  programs,  and  for  obtaining  driver's  li¬ 
censes. 

Certain  categories  of  federally-funded  highway  facilities  must  be 
planned,  constructed  and  operated  so  as  to  be  usable  by  the  elder¬ 
ly  (e.g.,  inclusion  of  curb  cuts). 

Children  under  the  age  of  8  must  be  accompanied  by  a  person  over 
the  age  of  12;  persons  between  the  ages  of  8  and  12  travel  alone 
only  at  the  discretion  of  Amtrak 
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